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to entitle to recovery. Bloomfield v. Moloney, 142 N. W. (Mich.) 785; 
Elkins v. Board of Commissioners of Wyandotte County, 91 Kan. 518; 
Stone v. Wickliffe, 106 Ky. 252. Even if the criminal is killed, resisting 
arrest, and never brought to trial. Smith v. State, 151 Pac. (Nev.) 512. 
The principal case is quite evidently decided along the stricter lines of 
the former of the above groups; dissenting Judge Bijur seeming to prefer 
the interpretation of the second. Clearly the dominant object of the 
offer — the return of the rings — has been achieved by the plaintiff. 
Nevertheless she did not return them, nor cause them to be returned to 
the office, as stipulated. Furthermore, though doing all that lay within 
her power, she did not herself complete the process she set in motion. 

C. B. 

Trusts — Constructive Trust— Destruction of Codicil by Testator 
Relying on Promise of Devisee. — Tharp v. Tharp, 40 Law Times, hi. — 
Testator limited his estate to use of defendant for life, with power of 
appointment in defendant, and in default of appointment to plaintiff. Sub- 
sequently he executed a codicil to the will omitting the power of appoint- 
ment Defendant promised the testator's wife that he would appoint to 
the plaintiff, if the power was given him. Testator, relying on this prom- 
ise, destroyed the codicil. Defendant appointed to himself. Held, the 
plaintiff is entitled to a declaration that defendant holds for him. 

Whenever title to realty or personalty is obtained by one under such 
circumstances as would render his retention of it a fraud on another who 
in justice is entitled thereto, equity will impress the subject matter with a 
trust Gilpatrick v. Glidden, 81 Me. 137; Bacon v. Bacon, 150 Cal. 477. 
Where one, on the making of a will, or thereafter, expressly or impliedly 
promises testator that he will hold for a particular purpose, and the testator 
relies thereon, equity will raise a trust to enforce the promise. Jones v. 
Badley, L. R. 3 Ch. 362; Benbrook et al. v. Yancy, 96 Miss. 536; White- 
house v. Bolster, 95 Me. 458. Where an heir by his promises to use the 
property in a particular manner prevents the making of a will, whereby 
an intestacy results, equity will create a trust. Grant v. Bradstreet, 87 Me. 
583. The same is held where one prevents a change in a will. Dowd v. 
Tucker, 41 Conn. 197. Actual fraudulent intent at the time of the repre- 
sentation is not necessary. Powell v. Yearance, 73 N. J. Eq. 117. The 
novelty of the principal case lies in the fact that a power of appointment 
was left in the will at the instance of the donee, while in the cases cited 
a direct gift of property was either made or withheld at the instance of the 

person who expected to reap the benefits. 

R. C. W. 

Wills — Abrogation by Agreement— Presumption— Lapse of Time. — 
Henderson v. Bishop, 95 Atl. (Pa.) 663.— Where decedent's widow and 
heirs, claiming that they were the only parties interested in his estate, 
agreed in a writing, which was duly recorded, that the will should be 
destroyed and that they should take under the intestate laws, and for 
more than thirty years thereafter neither the agreement nor the pos- 
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session of those holding under it was questioned, held: the presumption 
was that all parties interested in the will had signed the agreement. 
Moschzisker, J., dissenting. 

A contract between the beneficiaries of a will, renouncing the provisions 
of the will and providing for a division of the property is valid and 
enforceable. In re Stone's Estate, 109 N. W. (Iowa) 455. Also an 
executory agreement between the heirs founded on mutual and valuable 
consideration for a settlement of their testator's estate is enforceable. 
Kirkman v. Hodgin, 151 N. C. 588. And it is a natural corollary that 
both the beneficiaries under a will and the testator's heirs may make a 
valid agreement inter se disposing of the property contrary to the pro- 
visions of the will. Apgar v. Connell, yg Misc. Rep. (N. Y.) 531. Where 
the will is destroyed by agreement of all the parties in interest, the result 
is to vest an undivided interest in the heirs at law, even without a written 
contract to that effect. Dueringer v. Klocke, 149 N. Y. Supp. 332. But 
on the other hand it has been held in Wisconsin that parties interested in a 
testate estate are not competent to substitute their will for that of the 
testator and a court is powerless to give validity to any such scheme. 
Cowie v. Strohmeyer, 136 N. W. (Wis.) 956. And an agreement between 
beneficiaries of a will, which destroys a valid trust thereby created and 
allows the property to come directly to the cestui, thus radically upsetting 
the testators scheme, cannot be enforced. Brady v. Hanson, 68 Misc. Rep. 
(N. Y.) 198. The point as to a presumption arising by mere length of 
tenure of those holding under such an agreement as this — i. e., a presump- 
tion that all parties interested in the will had signed the agreement — seems 
to be new. From the facts of the case it would seem that the statute of 
limitations should be decisive of the question, without a reference to any 
presumptions of any kind. 

S. B. 



